interests, mediate the general conceptual and political frameworks in the workings ofsociety. Here we can see how, for example, the establishment of the specialist medicopsychological occupation or the persistence of lay juries are relevant dimensions of events. Finally, at the specific level ofthe trial, there is an experience of the horror and pathos ofindividual human tragedy. The challenge is to clarify the relations between these three levels so that we can understand why the insanity defence has been embroiled in controversy. References Introduction This paper examines how the criminally insane were treated in practice in the context of county prisons and county asylums, and asks how practice reflected theory about criminal lunacy. From the mid-Victorian era, the debate concerning mentally disordered offenders was focused less on criminal responsibility and more on whether they should be dealt with penally or psychiatrically. The Criminal Lunacy Act of 1800 had provided for a finding of unfitness to plead at trial, and the M'Naghten Rules of 1843 provided for a finding of insanity at trial. However. the 'Rules' or right-wrong test of insanity left out a whole range of persons who as non-offenders were certifiable 8S insane, but did not qualify for a finding of insanity in the criminal courts 1 .2. Moreover, these juridical provisions did not extend to petty offenders, large numbers of whom were sentenced by magistrates to short terms of imprisonment. In many cases the magistrates had no option but to commit mentally disordered or deficient offenders to prison. Ifinsanity was later certified in prison, these people would be sent to a local county asylum, not to one of the state criminal lunatic asylums. In the latter half of the century the public asylums housed over half of all the criminal lunatics detained in Britain. Criminal lunatics discharged at the end of their sentence from the state criminal asylums had often to be sent back to their own county asylum. So it was at the county level that the issue of the numbers of mentally disordered in prison and the problem of how to cater for prisoners in asylums was most keenly felt.
The case histories of all the criminal lunatics admitted to the Warwick County Asylum between 1852 and 1890, 146 cases in all, provide a picture of one asylum's experience of criminal patients over the second half of the 19th century. With additional material from the casebooks and registers of the Birmingham Borough Asylum for comparison, they form the basis for an assessment of how the mentally disordered offender was treated at this time at the local level *.
The dangerous criminal lunatic
In the early years of the county asylums, superintendents were keen to promote the. curative image, and the Lunacy Commissioners emphasized that criminal patients were out of place in the moral treatment asylum", Such an asylum could not maintain the security measures required for criminal patients, without compromising its moral treatment atmosphere, and superintendents campaigned to remove criminal patients from their jurisdiction. Criminal lunatics were said to be dangerous, depraved, and prone to combined acts of insubordination and violence', and the Warwickshire cases demonstrated that criminal patients presented security problems. Five percent of the criminal lunatics admitted to both Warwick and Birmingham asylums between 1852 and 1890 made successful escapes, compared to the largely unsuccessful escape bids of ordinary lunatics. At Warwick there were also difficulties in the asylum. In October 1862 two criminal patients, one a poacher and the other a labourer who had set fire to a shed, staged a riot while the Visiting Magistrates were doing the rounds of the wards. 'Both men became violently excited, broke windows and attacked the committee, using violent and abusive language to them and throwing stones.' The legal issue of responsibility in sensational court trials fostered a stereotype of the violent criminal madman, and problems with criminals in asylums underlined this characteristic.
Although some criminals caused trouble inside asylums, an analysis of the offences of the Warwick asylum criminal patients showed they were not especially violent criminals. Only 26 out of the 146 cases had committed serious crimes against the person, while a further 9 had been charged with offences such as maternal infanticide and indecent exposure; 63 had committed offences against property such as petty theft; and the other 48 cases were convicted of disorderly rather than violent or dangerous crimes -vagrancy, breach of the peace *R.ecords of the Warwick County Lunatic Asylum are housed at Warwick County Record Office. Criminal lunatics were identified by a Home Secretary's warrant for transfer from prison to an asylum, issued under Criminal Lunacy Acts of 1816 and 1840 and signed by two prison magistrates and two medical men, or as found unfit for trial under the 1800 and 1840Acts.These were then followed up in the casebooks. The records of Birmingham Borough Asylum are at Birmingham City Record Office: Registers of admission, casebook. and superintendents' reports were consulted. and travelling without a railway ticket (this occurred in 4 cases).
But superintendents insisted on emphasizing the dangerousness ofcriminal patients. In 1863 Broadmoor was opened and took some of the worst cases out of county asylums -one Warwick woman was sent there -but little more was done in the way of special provision. In fact ordinary lunatics could pose severe problems of dangerous and violent behaviour and after 1863 a Wiltshire private asylum, Fisherton House, which had acted as a state criminal asylum before Broadmoor was built, began to specialize in the care of dangerous pauper lunatics to alleviate and profit from this problem".
The degenerate criminal lunatic From the early 1870s there was a shift of concern in professional discussion, away from the seriously disordered and dangerous criminal lunatic towards mildly disordered and weak-minded offenders. Much of this change in focus was led by the entry into the field of prison surgeons, who from 1865 were required to carry out regular medical inspections of prison inmates. The prison doctors saw a different kind of insane offender than the asylum superintendents; as well as the more severe cases, they saw the mildly disordered or deficient who had been sentenced to short terms of imprisonment for petty offences. These people only rarely exhibited severe enough symptoms to necessitate their certification and removal to an asylum, but were reckoned asa serious problem by the prison doctors. The proportion of mental weakness among prisoners was variously estimated at between 9% and 12%6.7. This new perspective was bound up with developments in criminological theory, which emphasized the existence of a stage army of 'born criminals', and their increase through the mechanism of heredity7. 1O. Although eugenics was several decades away, there were numerous calls for greater control and institutional provision for disordered offenders, and asylum doctors began to see criminal lunatics as the tip of an iceberg of degenerates who might one day crowd their asylums.
Despite this professional concern with the criminal lunatic as 'social degenerate', the Warwick Asylum cases once again belie the stereotype. They show that many of the criminal cases were disordered persons who had become criminal as a result of their disorder, and in this respect were little different once in asylum custody than ordinary lunatics. A baker, for example, had been perceived as strange by his family for over a year before he 'stole' some timber, by going to the wrong timberyard and taking away a cartload of wood that had not been paid for. A wheelwright, a sober and industrious workman from a respectable family, began to suffer from fits and became a violent and dangerous drunkard, for which he was committed to prison; a blow on the head was cited as the cause. Another indicator of the similarity of criminal lunatics with ordinary patients is in their similar cure rates. At Warwick, 37% of all male patients admitted were discharged recovered, compared to 39% of criminal patients; at Birmingham, the recovery rate of both groups was around 45%11.
The problem of diagnosis and disposal
It seems that what was happening was that people who were mentally disordered first and criminal second were frequently being sent to prison. Evidence is given in the asylum casebooks as to whether patients appeared subnormal, imbecile or suffering from general paralysis and also whether they were known to have been mentally ill, weak-minded, epileptic or had been in asylums prior to admission to prison. Using these criteria, of the 110 Warwickshire criminal lunatics who had been sentenced to imprisonment (that excludes those found insane or unfit to plead at trial), at least half could have been diagnosed insane at the time of their committal to prison. Fifteen of these were noted to be 'congenital idiot' or 'idiot in appearance', some having been sentenced to terms of imprisonment as long as 12 months, and this continued into the 1880s after 30 years of police and magisterial experience of a county asylum. Typical cases included a 53-year-old man suffering from general paralysis sentenced to one month for misbehaving in the workhouse, and a youth invalided out of the army for alleged insanity, who was prosecuted for riding on a train without paying the fare.
Often the first authority to be called in to deal with an insane person who was breaking the law was a policeman. It had long been part of police duty to ensure the control of wandering lunatics by bringing them before a magistrate (under the Criminal Lunacy Acts of 1800 and 1838)2. So it was often initial police discretion to prosecute, and then magisterial discretion to imprison, which determined the outcome of a lunatic's brush with the law. The power to dismiss charges was not granted to magistrates until 1879, so one way of avoiding the lengthy business of certifying insanity before a sentence was simply to commit to prison, dealing with the offender afterwards ifnecessary. The Birmingham police seem to have been quite good at diverting mentally ill people to the asylum, without bringing charges: between 1852 and 1877 they sent about half as many cases to the asylum from police cells as were sent there from prison as criminal lunatics. But at Warwick Asylum many of the criminal lunatics had been passed through prison numerous times before insanity was diagnosed. A young labourer described as congenitally idiotic had at least four convictions for theft and vagrancy before he finally ended up at the asylum.
It seems likely that magistrates fell back on imprisonment as an easy option in cases of doubt, knowing that once in prison there were facilities for observation and medical inspection, passing the responsibility to the prison medical officer. The Warwick cases showed, however, that many kinds of abnormal mental condition could be tolerated in prison so long as they were not overly disruptive of prison routine. The following demonstrates how a man serving an l8-month sentence for burglary was kept in prison for 16 months in varying states of breakdown:
'His first attack began 9 months previously when he had begun to pick at the windowsill of his cell but his conduct was otherwise good. Two months later he began to pull his things to pieces and talked strangely. However he was not violent and obeyed orders. Afterwards he became depressed and grew thin. He was moved to the kitchen and worked weB for the next three months when he became excited and would not go into his cell until the Governor was called. He was moved to the reception ward where, once again he worked usefully for a few Journal of the Royal Society of Medicine Volume 81 February 1988 75 weeks until he was again noticed strange and smashed his table . . . He was certified that week and removed here.' Warwick prison acquired a padded cell in 1868 specifically for epileptic cases, but it was also used for troublesome prisoners. Such facilities must have extended the tolerance level of the prison staff, so that it might take longer for them to start certification proceedings. Furthermore, there was little incentive to send prisoners to asylums. Superintendents could not refuse a patient directed to an asylum on Home Office authority, but it was well known that criminal lunatics were not wanted in asylums. In addition, the prison authorities always suspected prisoners offeigning insanity to get moved to the asylum, where life was easier and escape not difficult.
So a number of factors -the prejudice of superintendents; the inadequacy of asylum facilities; the trouble of certifying short-term prisoners; and a suspicion that insanity was feigned -all combined to keep down the numbers of certified criminal lunatics. This is interesting because certification of an offender amounted to extending a prison sentence perhaps for life, and could easily have been used to keep troublesome people out of circulation. There was no evidence that the asylum was being used in this way throughout the period I studied; indeed, several criminal lunatics with histories of vagrancy, drunkenness, petty crime and so on were discharged recovered from the asylum, either back to prison to finish a sentence or completely freed if their sentence had expired.
Although the asylum and prison doctors were very fond of their stereotyped characterizations of the criminally insane, it seems that in practice each case was judged on its merit, and apathy probably played as great a part in deciding who would become a criminal lunatic as did any overt policy. The circumstances by which prisoners were perceived as insane by the prison officials indicates that there were, as today, a great many people in prison who might have been diagnosed as mentally disordered but whose behaviour never warranted this to come to the attention of the authorities.
